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Inthis action, the plaintiffs sued a nultitude of defendants
arising fromincidents alleged to constitute sexual nolestation of
the m nor chil dren, John Doe A and John Doe B by the defendant, Roy
R Rogers, while Rogers was enpl oyed as a school crossing guard by
the City of Gak Ridge. A voluntary nonsuit was taken as to the
def endant, Rogers. Summary judgnents were entered in favor of
ot her defendants and these judgnents are not before the court on
this appeal. The only renmaining defendants are the Cty of Qak
Ri dge and Tinothy Braaten.® Sunmmary judgnent was entered in favor
of the City of Cak R dge and the defendant, Tinothy Braaten. For
reasons hereinafter stated, we affirm the judgnment of the trial

court.

Roy R Rogers was a school crossing guard enployed by the Gty
of Cak Ri dge and assigned to duty at an el enentary school. Rogers,
whil e not on duty, and at his honme, sexually nolested John Doe A
and John Doe B. The plaintiffs charge the Gty of Oak Ri dge and
Braaten with negligence in the hiring of Rogers; failing to perform
a background check; failure to properly supervise Rogers; and for

violation of the constitutional right to privacy.

The defendants, Cty of OGak R dge and Braaten filed notions

for summary judgnment. No specific grounds were stated ot her than

The plaintiffs concede that they have no cause of action against Chief
Braaten in his individual capacity.



that there is no genuine issue as to any material fact and these
defendants are entitled to judgnent as a matter of law. The trial
court filed a detailed menmorandum opinion dismssing all clains

agai nst the defendants.

W will first exam ne the i ssue of comon | aw negligence. A
cause of action for negligent hiring is recognized in Tennessee.

See Wshon v. Yellow Cab Co.; 97 S.W2d 452 (Tenn. App. 1936). The

plaintiff nust prove five elenents to sustain an action for
negligence: (1) duty of care; (2) breach of that duty; (3) a | oss
or injury; (4) causation in fact, and (5) proximte cause.

McC enahan v. Cool ey, 806 S.W2d 767 (Tenn. 1991); Lindsey v. M am

Devel opnment Corp., 689 S. W2d 856 (Tenn. 1985); Shouse v. Oxis, 224

Tenn. 1, 448 S.W2d 673 (Tenn. 1969). One of the elenents of
proxi mate cause is that it nust be proved that the harmgiving rise
to the action could have reasonably been foreseen by a person of

ordi nary prudence. Md enahan, supra; Caldwell v. Ford Mdtor Co.,

619 S.W2d 534 (Tenn. Ct. App. 1981). Gates v. MQiddy Ofice

Products, an unreported opinion of this court filed at Jackson

Novenber 2, 1995.

Assum ng wi thout deciding that the defendants were negligent
in the hiring of Rogers, the undisputed facts fail to denonstrate

that the negligence was either causation in fact or a proxi mte or



| egal cause of the injuries alleged to have been suffered by the

plaintiffs.

The wundisputed facts show that Rogers was hired by the
def endant Braaten, Chief of Police of OGak Ridge; that no rea
background i nvestigati on was made before Rogers was hired; Rogers
had, prior to his hiring as a school crossing guard, been all egedly
involved in child nol estation, which all egations were investigated
by the Federal Bureau of Investigation and a nenber of the QGak
Ri dge Police Departnent and that the information concerning the
earlier investigation was available to Chief Braaten at the QGak

Ri dge Police Departnment.?

The apparent theory of the plaintiffs is that the m nor
chil dren becane acquainted with Rogers while he was enpl oyed as a
school crossing guard. The nother of the mnor children all owed
the children to go to Rogers' house and spend t he ni ght because she
t hought that if he was the crossing guard he nmust be trustworthy.
The al | eged acts of nol estation occurred at Rogers' home and not on
school property. The record also reflects that the plaintiffs and
Rogers lived in the sane nei ghborhood (sonme 2/10ths to 3/ 10t hs of

a mle fromeach other).

2The Federal Bureau of Investi gation participated in the investigation because
the incident under investigation allegedly occurred on Federal |ands in the Snokey
Mount ai n National Park. This investigation did not involve the mnor children

involved in this case.



The record reflects that the mi nor children and other children
devel oped a relationship with Rogers totally apart fromhis duties
as a crossing guard. Rogers took the children out to dinner on
several occasions. He also took themon a trip to Cades Cove in
the Great Snokey Mountains National Park. All these activities
were with the perm ssion of the parents. Rogers was a visitor in
t he Doe hone and was acquainted with both M. and Ms. Doe. As a
result of the acquai ntances and the evaluation of M. Rogers as a
"nice man" the nother and father of the children allowed the
chil dren overnight visits with Rogers. It was during these visits
that the alleged nolestation occurred. There is nothing in the
record to renotely suggest that Rogers did anything wong while on

duty as a crossing guard.

"Causation in fact" is the first requirenent of proxinmte

causation. See Caldwell v. Ford Mttor Co., 619 S.W2d 534 (Tenn.

App. 1981) Under the undisputed facts in this case it cannot be

reasonably said nor can a reasonable inference be drawn that "but

for" Rogers' enploynent as a school crossing guard, the nol estation
woul d not have occurred. "... causationin fact, ... is a phase of
the doctrine of 'proximte cause'. Being a question of fact, it

reduces itself nmerely to the inquiry, 'Has the conduct of the

def endant caused the plaintiff's loss?'" Tennessee Valley Elec.

Coop. v. Harnon, 286 S.W2d 593 (Tenn. App. 1955). To the inquiry,




under the undi sputed facts in this case, we respond in the negative

as to the City of Cak Ri dge and Chi ef Braaten.

Since there is no causal connection between the
def endants' conduct and the al | eged danages, an essenti al
element if [sic] mssing fromthe appellants' case. Lazy
Seven Coal Sales v. Stone & Hinds, 813 S.W2d 400 ( Tenn.
1991). The failure to establish an essential elenent of
a cause of action entitles the defendant to summary
judgnent as a matter of law. Byrd v. Hall, 847 S.W2d 208
(Tenn. 1993).

Strauss v. Watt, Tarrant, Conbs, Glbert & Mlom 911 S.W2d 727
(Tenn. App. 1995).

Since there is no causation in fact there can be no proxi mate

cause. See Caldwell v. Ford Motor Co, supra. Neverthel ess, we

will briefly discuss the concept of proxinmate cause. Pr oxi mat e
cause is that which is the procuring, efficient, and predom nate

cause. Nash v. Love, 59 Tenn. App. 273, 440 S. W 2d 593 (Tenn. App.

1968) . An actor's conduct wll be considered the proximate or
| egal cause of injury if three requisites are net. First, the
actor's conduct nust be a substantial factor in bringing about the
harm Next, there nmust be no legal rule that would operate to
relieve the actor fromliability. Finally, the harmthat occurred

nmust have been reasonably foreseeable. Md enahan v. Cool ey, 806

S.W2d 767, 775 (Tenn. 1991).



Foreseeability is an inportant consideration in determning
whet her an act or omssion is a legal cause of an injury. An act
or omission will not be considered a proxi nate cause of an injury
if a reasonabl e person could not have foreseen or anticipated the

injury. McCl enahan v. Cool ey, supra. In enploying Rogers as a

school crossing guard, it was not reasonably foreseeable that
Rogers woul d develop a social relationship with the children and
their parents to such an extent that the children would be all owed
to visit Rogers overnight thereby creating the opportunity for the

devi ant and abhorrent conduct of Rogers.

In conclusion, we are of the opinion that there was neither
causation in fact nor proximte or |egal cause existing under the
undi sputed facts sufficient to allow the plaintiffs to maintain

this action in the face of a notion for summary judgnent.

As to the allegations of failure to supervise, we sinply note
that the defendants had no right nor duty to supervise the
activities of Rogers in the privacy of his own hone. Privacy in
ones hone is a constitutionally protected right. "... [T]he right
of privacy is protected by the Tennessee Constitution, it is

therefore a fundanental right." State v. Tester, 879 S.W2d 823

(Tenn. 1994); Canpbell v. Sundquist, 926 S.W2d 250 (Tenn. App

1996) . It is elenentary that the defendants had no right to go



upon the prem ses of Rogers to supervise any activities thereon.
We further note that the defendants had neither right nor duty to
supervise the activities of the children when the children were
acting outside of school activities and under the supervision, or,

at | east, subject to the direct supervision of the parents.

W agree with the observation of the trial court that the
plaintiff, as a matter of | aw, cannot sustain a common | aw cause of
action for failure to supervise or train school crossing guards as
it relates to sexual nolestation of children when the acts
conpl ai ned of have no | egal nexus with the enpl oynent of the school
crossing guard. W affirmthe judgnment of the trial court granting
summary judgnent as to the common |aw action sought to be nain-

tained by the plaintiffs.

We recogni ze that causation questions are nornally left to the
fact-finder unless the undisputed facts and the inferences drawn
fromthe facts permt a reasonable person to draw but one concl u-

sion. Haynes v. Hamilton County, 883 S.W2d 606 (Tenn. 1994). In

this case, we are of the opinion that from the undi sputed facts,
reasonabl e m nds coul d draw but one conclusion. The alleged acts
of the defendants were neither the cause in fact or proximate nor

| egal cause of the acts conpl ai ned of.



As to the alleged violation of the privacy of the m nor
children, we find no authority to support the argunent under the
facts of this case that the defendants violated Article | Section

8 of the Tennessee Constitution.

Since the disposition of the above issues is dispositive of
this appeal, we decline to address the issue of immunity under the

Governnental Tort Liability Act, T.C A 8§ 29-20-101, et seq.

We affirmthe judgnent of the trial court and remand t he case

to the trial court. Costs are assessed to the appellants.

Don T. McMurray, J.

CONCUR:

Houston M Goddard, Presiding Judge

Charl es D. Susano, Jr., Judge
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ORDER

This appeal canme on to be heard upon the record from the
Circuit Court of Anderson County, briefs and argunent of counsel.
Upon consi deration thereof, this Court is of the opinion that there
was no reversible error in the trial court.

We affirmthe judgnent of the trial court and remand the case

to the trial court. Costs are assessed to the appellants.

PER CURI AM



